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I. Introduction
[bookmark: co_fnRef_F1110408358_ID0E1KAE_1][bookmark: co_fnRef_F2110408358_ID0EILAE_1][bookmark: co_pp_sp_100385_2_1][bookmark: co_fnRef_F3110408358_ID0EULAE_1]The doctrine of judicial estoppel prevents a party from asserting inconsistent positions in different lawsuits. It strives on the one hand to avoid “the perversion of judicial machinery,”1 and on the other to avoid the “suppression of truth in the future.”2 The doctrine has *2 never enjoyed a consensus in the courts about either its elements or even its existence. Even where it is accepted, courts differ about the kinds of statements that invoke the doctrine and about how inconsistent those statements must be in order to trigger an estoppel.3
 
[bookmark: co_fnRef_F4110408358_ID0EGMAE_1][bookmark: co_fnRef_F5110408358_ID0ELMAE_1]In contrast, the concept of judicial admissions is widely recognized. A judicial admission is a statement by a party or its counsel that is treated as conclusively establishing a matter, thereby eliminating the need for proof on the issue.4 A judicial admission differs from an evidentiary admission, which a party is allowed to contradict at trial.5 This Article proposes that the judicial admission doctrine could help develop a framework for the analysis of judicial estoppel issues. Both the doctrines of judicial estoppel and judicial admissions define categories of statements that cannot be contradicted. Because the doctrines have similar goals, the concepts developed in judicial admission law could help courts clarify areas that are now unsettled in judicial estoppel law.
 
[bookmark: co_fnRef_F6110408358_ID0ECNAE_1]Part II of this Article describes the basic principles of the law of judicial estoppel and judicial admissions.6 Part III then details how the judicial admissions doctrine can help identify prior statements that could justify a judicial estoppel if contradicted. It then develops a test for when judicial estoppel should actually apply to such a statement in a subsequent suit, focusing on the effect of the statement in the subsequent suit if treated as a judicial admission. Part IV concludes.
 
II. The Doctrines of Judicial Estoppel and Judicial Admissions
A. Judicial Estoppel
[bookmark: co_pp_sp_100385_3_1][bookmark: co_fnRef_F7110408358_ID0ESOAE_1][bookmark: co_fnRef_F8110408358_ID0E1OAE_1][bookmark: co_fnRef_F9110408358_ID0E5OAE_1]By regulating a litigant's ability to contradict itself, the doctrine of judicial estoppel seeks to resolve a basic tension of the adversary *3 system.7 The adversary system tries to foster the natural development of arguments as discovery and case analysis progress. The system also requires boundaries to discourage “cynical gamesmanship” unrelated to the development of the merits of a case.8 The difficult balancing act required to resolve this tension has led to several different formulations of the judicial estoppel doctrine, as well as its rejection by some jurisdictions.9
 
[bookmark: co_fnRef_F10110408358_ID0EZPAE_1][bookmark: co_fnRef_F11110408358_ID0E3PAE_1][bookmark: co_pp_sp_100385_4_1][bookmark: co_fnRef_F12110408358_ID0EGQAE_1]1. Jurisdictions accepting the doctrine.--Jurisdictions that accept the doctrine of judicial estoppel share concerns about judicial integrity and the control of gamesmanship. It is difficult to summarize the treatment of the doctrine further; indeed, even within a jurisdiction courts often remark that “each case must be decided upon its own particular facts and circumstances.”10 Nevertheless, two major interpretations of the doctrine can be identified,11 with the first focusing on whether the first forum adopted or relied upon the litigant's representations to it, and the second focusing on the more *4 general question of whether a litigant's inconsistencies amount to “playing fast and loose” with the system.12
[bookmark: co_fnRef_F13110408358_ID0EQQAE_1][bookmark: co_fnRef_F14110408358_ID0EVQAE_1](a) Prior adoption.--The majority view among federal circuit courts13 is that the doctrine of judicial estoppel does not apply unless an earlier forum adopted the assertion that is contradicted in the subsequent litigation.14 Within that majority, there are two main views about the application of the doctrine.
 
 
[bookmark: co_fnRef_F15110408358_ID0EGRAE_1]One view focuses on the harm to the opposing party by having inconsistent positions adopted against it.15 As Judge Alvin Rubin has observed, judicial estoppel
[bookmark: co_fnRef_F16110408358_ID0EWRAE_1][bookmark: co_pp_sp_100385_5_1][bookmark: co_fnRef_F17110408358_ID0EASAE_1][bookmark: co_fnRef_F18110408358_ID0EFSAE_1][bookmark: co_fnRef_F19110408358_ID0EJSAE_1]is founded on the same ethical precept as estoppel in pais: a party who has induced someone else to act in a particular manner should not be permitted later to cause loss to the person he has misled by adopting an inconsistent position. Judicial estoppel, like all estoppel, is equitable in nature and is designed to protect those who are misled by a change in position.16 *5 This observation has a solid foundation in traditional principles of estoppel doctrine.17 It follows from this view that judicial estoppel is triggered when a litigant wins the first time and then tries to win a second time against the same adversary by contradicting itself.18 Few fact patterns fall within this strict view of the doctrine.19
 
 
[bookmark: co_fnRef_F20110408358_ID0EYSAE_1][bookmark: co_fnRef_F21110408358_ID0E2SAE_1]Other courts, while recognizing the basic estoppel concept of detrimental reliance, view the inconsistency as harming the court and judicial system rather than the litigant.20 The Sixth Circuit described this view in Edwards v. Aetna Life Insurance Company:21
[bookmark: co_fnRef_F22110408358_ID0ENTAE_1][bookmark: co_pp_sp_100385_6_1][bookmark: co_fnRef_F23110408358_ID0EVTAE_1][bookmark: co_fnRef_F24110408358_ID0E1TAE_1]Equitable estoppel protects litigants from less than scrupulous opponents. Judicial estoppel, however, is intended to protect the integrity of the judicial process...Judicial estoppel addresses the incongruity of allowing a party to assert a position in one tribunal and the opposite in another tribunal. If the second tribunal adopted the party's inconsistent position, then at least one court has probably been misled.22 Some commentators have even argued that limiting the doctrine to litigation between the same parties renders the two doctrines redundant. *6 23 More courts apply this broader view than the narrow one previously described.24
 
[bookmark: co_fnRef_F25110408358_ID0EEUAE_1][bookmark: co_fnRef_F26110408358_ID0ESUAE_1][bookmark: co_fnRef_F27110408358_ID0EAVAE_1][bookmark: co_fnRef_F28110408358_ID0EFVAE_1][bookmark: co_fnRef_F29110408358_ID0EIVAE_1][bookmark: co_fnRef_F30110408358_ID0EMVAE_1](b) Playing “fast and loose” with the system.--Another line of cases, tracing from the first American judicial estoppel opinion from the Tennessee courts25 focuses on the prevention of litigation gamesmanship, or in an often-cited formulation of the doctrine, preventing litigants from “playing fast and loose with the courts.”26 As one district court summarized, “[a] party's cavalier switch of position from one case to the next or from one proceeding to the next is inimical to the integrity of the judicial system, regardless of whether the court affirmatively relies on the representation.”27 This version of the doctrine is animated both by concerns about unfair advantage and public perception.28 It could be applied when the position is inconsistent with a prior admission,29 even when a litigant advancing an inconsistent position lost the first case.30
 
 
[bookmark: co_fnRef_F31110408358_ID0E2VAE_1][bookmark: co_pp_sp_100385_7_1][bookmark: co_fnRef_F32110408358_ID0EFWAE_1][bookmark: co_fnRef_F33110408358_ID0EIWAE_1][bookmark: co_fnRef_F34110408358_ID0ENWAE_1][bookmark: co_fnRef_F35110408358_ID0ESWAE_1]This broader version of the doctrine can blur into the doctrines of collateral estoppel and res judicata.31 At first glance, the collateral estoppel doctrine does, in the words of one commentator, “seem to *7 engulf” the judicial estoppel doctrine.32 Judicial estoppel, however, does not necessarily require mutuality and prior litigation,33 a difference that is particularly important when a federal court sitting in diversity applies state estoppel law.34 More importantly, judicial estoppel simply has a different policy focus, looking mainly to judicial integrity, rather than the efficiency concerns that animate issue and claim preclusion.35
[bookmark: co_fnRef_F36110408358_ID0EKXAE_1][bookmark: co_fnRef_F37110408358_ID0EPXAE_1][bookmark: co_fnRef_F38110408358_ID0EUXAE_1][bookmark: co_fnRef_F39110408358_ID0EXXAE_1][bookmark: co_pp_sp_100385_8_1][bookmark: co_fnRef_F40110408358_ID0E6XAE_1][bookmark: co_fnRef_F41110408358_ID0EDYAE_1](c) Character of the statement.--Several jurisdictions require that the statement in the first case have been made under oath. The rationale for this requirement is that “[p]reserving the sanctity of the oath prevents the perpetuation of untruths which damage public confidence in the integrity of the judicial system.”36 The old Tennessee cases widely credited with originating this doctrine were based on this rationale.37 This rationale, however, is seen as unduly limiting by some other courts.38 Those courts have adopted a more lenient doctrine39 that focuses on broader categories of statements and *8 strategic positions taken by litigants40 that were “significant” to the previous action.41
 
 
[bookmark: co_fnRef_F42110408358_ID0EWYAE_1][bookmark: co_fnRef_F43110408358_ID0EZYAE_1][bookmark: co_fnRef_F44110408358_ID0E3YAE_1][bookmark: co_fnRef_F45110408358_ID0EBZAE_1][bookmark: co_fnRef_F46110408358_ID0EEZAE_1][bookmark: co_fnRef_F47110408358_ID0EQZAE_1][bookmark: co_fnRef_F48110408358_ID0EWZAE_1][bookmark: co_pp_sp_100385_9_1][bookmark: co_fnRef_F49110408358_ID0EA1AE_1][bookmark: co_fnRef_F50110408358_ID0ED1AE_1][bookmark: co_fnRef_F51110408358_ID0EG1AE_1][bookmark: co_fnRef_F52110408358_ID0EK1AE_1]Once statements have been identified, it must then be decided if they are in fact inconsistent. This inquiry has a metaphysical quality to it. The requisite level of inconsistency has been described as more than a “threshold,”42 not “superficial,”43 “truly inconsistent,”44 and “direct[ ]” as opposed to “possible, indirect, or implied.”45 Statements cannot be “incompatible;”46 however, if even some inconsistency exists between two statements, it may be permissible “to skin the cat two ways”47 so as to not trigger judicial estoppel. The statements must be “truly inconsistent” and “mutually exclusive,”48 so judicial estoppel does not apply if the statements “can be *9 reconciled.”49 Not surprisingly, this exercise can be difficult,50 and it has been criticized as “ad hoc,”51 particularly in close cases.52
 
[bookmark: co_fnRef_F53110408358_ID0E61AE_1][bookmark: co_fnRef_F54110408358_ID0EM2AE_1]There are two significant additional areas of uncertainty about judicial estoppel. The first uncertainty is whether the doctrine applies if the first case settled. Generally, a court does not adopt a party's statement in a settlement, even if the court approves a decree or judgment.53 However, there is a contrary view based on the argument that “persons who triumph by inducing their opponents to surrender have ‘prevailed’ as surely as persons who induce the judge to grant summary judgment.”54
 
[bookmark: co_fnRef_F55110408358_ID0E22AE_1][bookmark: co_fnRef_F56110408358_ID0E52AE_1][bookmark: co_pp_sp_100385_10_1][bookmark: co_fnRef_F57110408358_ID0EH3AE_1]The second uncertainty is the effect of statements made in the course of non-judicial proceedings, a particularly important question today in the context of administrative proceedings under the Americans with Disabilities Act.55 Although some courts say the doctrine applies to nonjudicial proceedings,56 it is most accurate to say that the doctrine's applicability depends on the procedural structure of the *10 prior proceeding, looking at such factors as whether the proceeding was adversarial and whether counsel was present.57
 
[bookmark: co_fnRef_F58110408358_ID0EX3AE_1][bookmark: co_fnRef_F59110408358_ID0E33AE_1][bookmark: co_fnRef_F60110408358_ID0EA4AE_1]These doctrinal lines are not clear-cut. The Fifth Circuit, for example, has characterized the doctrine at different times both in its equitable estoppel sense58 and in a manner reminiscent of the “fast and loose” test.59 And, as an equitable doctrine, judicial estoppel is inherently somewhat slippery in its application no matter what the formal doctrine provides.60
 
[bookmark: co_fnRef_F61110408358_ID0EQ4AE_1][bookmark: co_fnRef_F62110408358_ID0EV4AE_1][bookmark: co_fnRef_F63110408358_ID0ED5AE_1][bookmark: co_fnRef_F64110408358_ID0EZ5AE_1][bookmark: co_pp_sp_100385_11_1][bookmark: co_fnRef_F65110408358_ID0EB6AE_1][bookmark: co_fnRef_F66110408358_ID0EF6AE_1]2. Jurisdictions rejecting the doctrine.--The doctrine of judicial estoppel has also been rejected, most notably by the Tenth and D.C. Circuits. In Parkinson v. California Co.,61 the Tenth Circuit characterized courts accepting judicial estoppel as the minority, and criticized the doctrine in two related ways.62 The court observed that “[e]ven in the case of false statements in pleadings, public policy can be vindicated otherwise--and more practicably and fairly in most instances--than through suppression of truth in the future,” noting that inconsistent statements could be probative evidence on important issues.63 More specifically, the court noted that the assertion of inconsistent positions was expressly allowed by Federal Rule of Civil Procedure 8(e), and it expressed concern that the judicial estoppel doctrine “would discourage the determination of cases on the basis of the true facts as they might be established ultimately.”64 The Tenth *11 Circuit continues to follow Parkinson65 and the D.C. Circuit has adopted its reasoning, noting the same concerns.66
 
[bookmark: co_fnRef_F67110408358_ID0E16AE_1][bookmark: co_fnRef_F68110408358_ID0EAAAG_1][bookmark: co_fnRef_F69110408358_ID0EIAAG_1][bookmark: co_fnRef_F70110408358_ID0EUAAG_1][bookmark: co_fnRef_F71110408358_ID0EYAAG_1]The specific point made by Parkinson about Rule 8(e), while commended by thoughtful commentators,67 is debatable.68 That rule speaks only to inconsistencies within a case, as the discovery process develops the facts. It does not speak to whether, after the facts are fully developed in a case and a position is ultimately crystallized about them, a litigant may then assert a new, inconsistent position in another case.69 In the first case, after all, the claims can “be evaluated as such by the same tribunal, thus allowing an internally consistent final decision to be reached,”70 particularly with regard to pleading amendments that would cause contradictions by adding inconsistent claims.71
 
[bookmark: co_pp_sp_100385_12_1][bookmark: co_fnRef_F72110408358_ID0EOBAG_1]The more general observation made by the Parkinson court can be criticized as imposing on litigants the burden of presenting inconsistencies to a fact finder. Nevertheless, it is difficult to be too critical of the opinion's reasoning on this point because it is hard to say with certainty that those costs would outweigh those of unfairly silencing litigants at an early stage of their cases, and the considered *12 judgment of a federal court of appeals on the issue may be as sound a resolution of the issue as possible given this uncertainty.72
 
B. Judicial Admissions
[bookmark: co_fnRef_F73110408358_ID0EHCAG_1][bookmark: co_fnRef_F74110408358_ID0ELCAG_1]The doctrine of judicial admissions defines a category of statements that are so certain and definite that they entirely remove matters from dispute, rather than simply being probative evidence of a matter.73 The policy goal of this doctrine is to help narrow issues to save discovery expense and trial time and to facilitate settlement.74
 
[bookmark: co_fnRef_F75110408358_ID0EDDAG_1][bookmark: co_fnRef_F76110408358_ID0EGDAG_1][bookmark: co_fnRef_F77110408358_ID0EJDAG_1][bookmark: co_fnRef_F78110408358_ID0EMDAG_1][bookmark: co_fnRef_F79110408358_ID0ERDAG_1][bookmark: co_pp_sp_100385_13_1][bookmark: co_fnRef_F80110408358_ID0E2DAG_1][bookmark: co_fnRef_F81110408358_ID0E5DAG_1][bookmark: co_fnRef_F82110408358_ID0ECEAG_1]Courts recognize several categories of judicial admissions. It is generally held that a judicial admission includes an admission obtained under Federal Rule of Civil Procedure 36 or an analogous state rule,75 an admission in an answer76 or other comparable live pleading,77 certain unequivocal declarations by counsel in open court,78 or a stipulation.79 Because a party who has made a judicial *13 admission may not controvert it at trial, such an admission has been characterized as not being evidence at all, but rather a way to withdraw a fact from contention.80 The discovery rules about judicial admissions are designed to require candor, with sanctions available under at least the federal rules for evasive or dishonest answers to requests for admissions,81 including deeming the truth of a request that is not properly answered.82
 
[bookmark: co_fnRef_F83110408358_ID0EPEAG_1][bookmark: co_fnRef_F84110408358_ID0ESEAG_1][bookmark: co_fnRef_F85110408358_ID0EXEAG_1][bookmark: co_fnRef_F86110408358_ID0E2EAG_1]Courts often contrast judicial admissions with evidentiary admissions, such as admissions made in pleadings in another case,83 or superseded or amended pleadings,84 which a party is not automatically barred from controverting at trial.85 Statements made in certain court filings that are not technically pleadings, such as memoranda of law, are also not generally treated as judicial admissions.86
 
[bookmark: co_fnRef_F87110408358_ID0ENFAG_1][bookmark: co_fnRef_F88110408358_ID0EQFAG_1][bookmark: co_fnRef_F89110408358_ID0ETFAG_1][bookmark: co_fnRef_F90110408358_ID0EYFAG_1][bookmark: co_pp_sp_100385_14_1][bookmark: co_fnRef_F91110408358_ID0ECGAG_1][bookmark: co_fnRef_F92110408358_ID0EGGAG_1]Treatment of a party's testimony varies among the jurisdictions. A leading commentator identifies three main approaches.87 The first treats testimony as only an evidentiary admission, a position accepted by the Seventh Circuit,88 McCormick on Evidence,89 and the Federal Practice & Procedure treatise.90 The second treats a party's testimony *14 as conclusive only when the testimony is on a matter within its “peculiar knowledge” such as testimony about the party's motive.91 The third treats it as a judicial admission with several exceptions such as for mistaken testimony, opinion testimony, and testimony “unequivocal” when given.92
 
[bookmark: co_fnRef_F93110408358_ID0ETGAG_1][bookmark: co_fnRef_F94110408358_ID0EYGAG_1][bookmark: co_fnRef_F95110408358_ID0E3GAG_1]Some statements that may qualify as an evidentiary admission under certain circumstances may not under others, such as in a sufficiently complex case93 or in an appeal.94 An admission also lacks force in the same action against a party other than the one who made the admission.95
 
[bookmark: co_fnRef_F96110408358_ID0ELHAG_1]Procedurally, requests for admissions are generally secured fairly late in a suit, after the pleadings are finalized and discovery is done or near completion.96 Because the facts are more clearly developed at that point, the sanction for a failure to admit can then be established with more certainty.
 
[bookmark: co_pp_sp_100385_15_1]*15 III. Comparison of the Two Doctrines
A. Similar Effects
[bookmark: co_fnRef_F97110408358_ID0E4IAG_1]A judicial admission conclusively establishes the matter admitted for purposes of the action in which the admission is made. A judicial admission thus functions like an estoppel, preventing the admitting party from offering proof at trial to contradict it. Similarly, judicial estoppel functions something like a judicial admission. If a party is judicially estopped from contradicting a prior statement, it is in a similar position to having made a judicial admission on that subject.97 The practical question posed by the judicial estoppel doctrine can thus be characterized as asking when a statement should have the effect of a judicial admission in an action other than the one in which the statement was made.
 
[bookmark: co_fnRef_F98110408358_ID0E1JAG_1]While this comparison is not made often, some case law does recognize it. Courts criticizing the doctrine have noted that “[t]he inconsistent statements may be evidentiary as ad missions--convincing, persuasive or of little weight, according to the particular circumstances...”98 This observation clearly refers to evidentiary admissions, but it nevertheless helps illustrate the relevance of the general concept of admissions to judicial estoppel doctrine.
 
[bookmark: co_fnRef_F99110408358_ID0EXKAG_1][bookmark: co_fnRef_F100110408358_ID0E1KAG_1][bookmark: co_pp_sp_100385_16_1][bookmark: co_fnRef_F101110408358_ID0ECLAG_1][bookmark: co_fnRef_F102110408358_ID0EILAG_1][bookmark: co_fnRef_F103110408358_ID0EMLAG_1]This comparison is more common in older cases and doctrines. For example, the Supreme Court once described the underlying principles as “the wise and salutary doctrine which binds a party to his judicial declarations, and forbids him from subsequently contradicting his statements thus made.”99 The doctrines of estoppel by deed100 and, to the extent it still has viability, the doctrine of estoppel *16 by record are similar to judicial estoppel,101 and their bases resemble those for judicial admissions. Both envision an estoppel doctrine not based on detrimental reliance per se,102 but, like judicial estoppel, on a theory of presumed reliance based on the “solemnity” of the device that obtains the admission.103
 
[bookmark: co_fnRef_F104110408358_ID0EZLAG_1][bookmark: co_fnRef_F105110408358_ID0E5LAG_1][bookmark: co_fnRef_F106110408358_ID0EOMAG_1]A line of older commentaries on estoppel doctrine also frequently characterized an estoppel as being an admission,104 and some case authority followed this lead.105 This approach ultimately fell out of favor, however, criticized as being “cumbrous” and “not suited to all kinds of estoppel in pais...[such as] waiver.”106
 
[bookmark: co_fnRef_F107110408358_ID0E4MAG_1][bookmark: co_fnRef_F108110408358_ID0EFNAG_1][bookmark: co_pp_sp_100385_17_1][bookmark: co_fnRef_F109110408358_ID0EONAG_1]The analogy between judicial admissions and judicial estoppel can be criticized as having too narrow a focus on statements, since some courts characterize judicial estoppel doctrine as applying to “positions” rather than just statements.107 If, however, a prior position was so ephemeral that it was not stated in or by judicial admissions, a very fair question arises whether that position should support a judicial estoppel. For example, it does not seem fair to base a judicial estoppel on pleadings that could have been contradicted in the action in which they were originally made.108 Collateral *17 estoppel, with its focus on efficiency concerns, may be a better tool to foreclose discussion of an issue under these circumstances.109
 
B. Recognition of the Similarities
This section focuses on two aspects of judicial estoppel doctrine. The first is the definition of the universe of relevant statements that, when made in a prior action, can form the basis for a judicial estoppel. The second is the effect that such a statement should have in subsequent cases. As to each aspect, the section describes how judicial admissions doctrine can help clarify the applicable law of judicial estoppel.
 
1. Relevant statements.--If a judicial estoppel is characterized as an extension of a judicial admission from one action into another, then a relevant threshold question would be whether the statement would have had the effect of a judicial admission in the first action.
 
[bookmark: co_fnRef_F110110408358_ID0EIPAG_1][bookmark: co_fnRef_F111110408358_ID0ELPAG_1][bookmark: co_fnRef_F112110408358_ID0EOPAG_1][bookmark: co_fnRef_F113110408358_ID0ERPAG_1][bookmark: co_fnRef_F114110408358_ID0EZPAG_1][bookmark: co_pp_sp_100385_18_1]This approach to judicial estoppel avoids a criticism that judicial estoppel is based on archaic ideas about pleading.110 Detailed fact pleading is not required in a notice pleading system, and it seems unfair to attach an estoppel to a general allegation (although there is an active debate about how much specificity constitutes adequate notice,111 particularly in the area of qualified immunity112 and fraud113). Setting that debate aside, however, it is clear that notice pleading is augmented by certain procedural devices to obtain binding statements about particular facts.114 This approach focuses on those *18 specialized rules, and does not encourage an undue focus on purely notice pleadings, since those would ordinarily be treated as evidentiary admissions only and would not support an estoppel under this test.
 
[bookmark: co_fnRef_F115110408358_ID0EVQAG_1][bookmark: co_fnRef_F116110408358_ID0EZQAG_1]It is one thing to conclusively admit a statement and another to be estopped from denying it. A conclusive admission removes a matter from dispute, while being estopped from denying a statement may not create conclusive proof. In certain situations, for example, the jury may simply not believe the proof put forward by a party on an issue against one estopped to deny that proof.115 This concern seems largely academic, however, since a party can always send a request for admission on that matter that would be difficult for the opponent to deny credibly.116
 
[bookmark: co_fnRef_F117110408358_ID0EJRAG_1][bookmark: co_fnRef_F118110408358_ID0EMRAG_1][bookmark: co_pp_sp_100385_19_1][bookmark: co_fnRef_F119110408358_ID0EWRAG_1][bookmark: co_fnRef_F120110408358_ID0EZRAG_1][bookmark: co_fnRef_F121110408358_ID0EASAG_1]2. Level of inconsistency. A case can be made that the doctrine reaches all judicial admissions for all time,117 based on the importance of ensuring accurate and candid admissions, but such a strict view poses a real risk to vigorous advocacy118 and is not an accepted *19 feature of the law of judicial admissions.119 An equally clean boundary could be obtained by a rule just limited to sworn statements,120 but this rule has similar weaknesses if those sworn statements do not constitute judicial admissions, such as certain statements in deposition testimony. It would seem unfair not to allow contradiction of a statement in a later action when the statement could have been contradicted in the action in which it was made.121
 
[bookmark: co_fnRef_F122110408358_ID0EZSAG_1][bookmark: co_fnRef_F123110408358_ID0EATAG_1]A more measured test would focus on the effect of the prior statement in the present action if treated as a judicial admission. The doctrine has been characterized as “rais[ing] the cost of lying,”122 and this approach is consistent with that characterization. The sanction for inconsistency is in proportion to the issue involved; in other words, if the issue is important to the litigant, then the litigant should not lie about it or risk losing on the issue in the future.123
 
[bookmark: co_pp_sp_100385_20_1][bookmark: co_fnRef_F124110408358_ID0EZTAG_1]One of two approaches could then be used to determine if the use of that statement in a later case should trigger judicial estoppel. One logical approach would ask if treating the prior statement as a judicial admission would preclude the relief sought. Since a goal of the doctrine is to prevent parties from “blowing hot and cold,” if a *20 statement would make it impossible for a party to “blow cold,” that is a warning sign of an improper inconsistency.124
 
[bookmark: co_fnRef_F125110408358_ID0ELUAG_1][bookmark: co_fnRef_F126110408358_ID0EPUAG_1]In applying this analysis, it is important to define carefully the “admission” from the prior action both as to the fact admitted and as to the relevant legal issue about which the admission was made. Judicial admissions are not intended to establish eternal truths, but rather to remove particularly defined issues from dispute to assist in the efficient resolution of a lawsuit.125 Looking at the admitted fact alone, without considering the legal framework in which the fact was admitted, can be misleading.126
 
[bookmark: co_fnRef_F127110408358_ID0E3UAG_1][bookmark: co_pp_sp_100385_21_1][bookmark: co_fnRef_F128110408358_ID0EMVAG_1][bookmark: co_fnRef_F129110408358_ID0ERVAG_1][bookmark: co_fnRef_F130110408358_ID0EUVAG_1]Finley v. Kesling127 illustrates the operation of the test. In a prior case, a party asserted partial ownership of certain property. The court *21 held that judicial estoppel barred the party's assertion in a later case that he owned a greater share of the property than he claimed in the first suit.128 As one commentator has observed, the inconsistency is not obvious from the face of the opinion if the litigant could have had beneficial ownership of the property, which seems entirely likely from the facts set out.129 Careful application of the concept of judicial admissions would likely lead to a different result,130 since the legal issue relevant to the first statement appears different from the relevant issue in the second.
 
[bookmark: co_fnRef_F131110408358_ID0EDWAG_1][bookmark: co_fnRef_F132110408358_ID0ELWAG_1][bookmark: co_fnRef_F133110408358_ID0ESWAG_1]The venerable Parkinson131 case also provides a useful illustration. In Parkinson, the plaintiff sued two defendants in state court for negligence, and simultaneously sued those same defendants, along with a third defendant, in federal court on an independent negligence theory.132 The district court found that the omission of the third defendant in the state action judicially estopped the plaintiff from suing it in the federal action. The Tenth Circuit reversed.133
 
[bookmark: co_fnRef_F134110408358_ID0EEXAG_1][bookmark: co_fnRef_F135110408358_ID0EJXAG_1][bookmark: co_pp_sp_100385_22_1][bookmark: co_fnRef_F136110408358_ID0EGYAG_1]The test in this Article obtains the same result, because the district court's analysis is incorrect under both parts of the proposed test. The statements in the pleadings in the pending state case were presumably subject to amendment, so it is questionable whether they could be considered judicial admissions.134 Furthermore, the addition of a new theory into a case does not necessarily preclude the viability of the old theories, so the addition of the extra party does not seem improperly inconsistent.135 This analysis does highlight a point about Parkinson, however, which is that its analysis may overstate the significance of Federal Rule of Civil Procedure 8(e). The key point is that the “baseline” statement was in a pending matter and was thus *22 subject to amendment (i.e., it was not yet a judicial admission), not that a general policy favoring inconsistency emanates from Rule 8(e).136 There are certainly principled reasons to reject the doctrine, but this analysis suggests that Rule 8(e) does not meaningfully contribute to that discussion.
 
[bookmark: co_fnRef_F137110408358_ID0EAZAG_1][bookmark: co_fnRef_F138110408358_ID0EFZAG_1][bookmark: co_fnRef_F139110408358_ID0EKZAG_1][bookmark: co_fnRef_F140110408358_ID0EPZAG_1][bookmark: co_fnRef_F141110408358_ID0E1ZAG_1][bookmark: co_fnRef_F142110408358_ID0EH1AG_1]There are also cases in which the statements are simply not inconsistent. For example, in Federal Deposit Insurance Corp. v. Panelfab Puerto Rico, Inc.,137 the FDIC argued that a guaranty was valid and then said that a cancellation option within the guaranty was not.138 The court apparently believed that the cited reason would make the entire guaranty invalid.139 In fact it did not, as the guaranty could have been valid without the cancellation option.140 The proposed test would avoid such improper application of the doctrine. A second, broader approach would focus not just on whether treatment of the prior statement as a judicial admission would preclude the relief now sought, but would also consider the emphasis in judicial admissions doctrine on efficiency and expense reduction. A classic example is the use of requests for admission for document authentication.141 Requests for admissions are a cost-effective way to achieve authentication of documents that might otherwise require many expensive depositions. While document authentication is an unusual target for judicial estoppel, the concerns at work illustrate the concept behind this approach. The establishment of a relevant fact could have significant consequences in a case in terms of time and money. Since an important policy behind the doctrine of admissions is to remove from dispute matters that are inefficient and wasteful to dispute, it would seem appropriate to use judicial estoppel for this purpose as well.142
 
[bookmark: co_pp_sp_100385_23_1][bookmark: co_fnRef_F143110408358_ID0E51AG_1]For both approaches, an additional level of scrutiny can be added by asking if the present statement would bar the relief sought or the *23 establishment of a key fact in the prior action. While this extra analysis may not be helpful in all cases, it would prevent the common problem of seeking to apply an estoppel against proper refinement of an argument from one case to the next.143 It could also be a helpful addition to the analysis in situations involving party realignments or other confusing complexities, since the first case may present a cleaner framework for analysis.
 
[bookmark: co_fnRef_F144110408358_ID0EP2AG_1][bookmark: co_fnRef_F145110408358_ID0ES2AG_1][bookmark: co_fnRef_F146110408358_ID0EX2AG_1][bookmark: co_fnRef_F147110408358_ID0E32AG_1][bookmark: co_fnRef_F148110408358_ID0EB3AG_1]This general approach is consistent with what some courts already do, albeit by intuition rather than reference to a clearly established standard.144 For example, in Lowery v. Stovall,145 the parties disputed whether one party's characterization of an alleged attack squared with admissions the party made at a guilty plea hearing on charges arising out of the attack.146 The court held that the two versions could not both be true and applied judicial estoppel.147 Other courts follow a similar process in deciding not to apply the doctrine.148 This test could make explicit the process that is implicit in the strong reasoning of these decisions and lead to other good analysis in this area.
 
[bookmark: co_pp_sp_100385_24_1][bookmark: co_fnRef_F149110408358_ID0EY3AG_1][bookmark: co_fnRef_F150110408358_ID0E23AG_1][bookmark: co_fnRef_F151110408358_ID0EA4AG_1][bookmark: co_fnRef_F152110408358_ID0EI4AG_1][bookmark: co_fnRef_F153110408358_ID0EM4AG_1]One of the greatest benefits of this standard is simply that it is a standard. Its uniformity could help eliminate a common criticism of judicial estoppel's substantial variances from jurisdiction to jurisdiction. *24 149 It could also help in resolving, or perhaps even mooting, the ongoing debate about choice of law for judicial estoppel in federal diversity cases,150 since there is likely to be more agreement on points of judicial admissions doctrine between the state and federal systems than about judicial estoppel.151 Most basically, this approach meshes well with the policies behind the doctrine. The doctrine is motivated by concerns about judicial integrity and legitimacy.152 A clear analytical framework works to enhance legitimacy, particularly when the alternative is widely criticized as “ad hoc.”153
 
[bookmark: co_fnRef_F154110408358_ID0E24AG_1][bookmark: co_fnRef_F155110408358_ID0E54AG_1]As a final point, under any formulation of the doctrine it is important to remember its equitable heritage as a check on the potential for injustice that can result from an excessively strict application.154 At the same time, courts have inherent power to police the conduct of the lawyers and parties appearing before them,155 and have flexibility to sanction behavior that they believe to amount to “playing fast and loose” with the justice system. This test is certainly not intended to unfairly constrain either source of judicial flexibility in the application of the doctrine, but should rather be viewed as a guideline for effective use of a substantial judicial power.
 
[bookmark: co_pp_sp_100385_25_1]*25 IV. Conclusion
This Article points out the similar effect of the doctrines of judicial estoppel and judicial admissions. A judicial admission prevents a litigant from controverting that admission in a lawsuit. Judicial estoppel prevents a litigant from controverting in one lawsuit a position taken in a prior lawsuit. Because the doctrines have similar effects, this Article proposes that the doctrine of judicial estoppel could benefit by expressly recognizing those similarities.
 
[bookmark: co_fnRef_F156110408358_ID0E16AG_1]First, a focus on judicial admission doctrine can help judicial estoppel identify prior statements that should trigger an estoppel. A court can ask if the prior statement would qualify as a judicial admission, or, if a position is at issue, whether there are judicial admissions that underpin that position. If there are not, there is a serious question whether statements or a position too equivocal to work an estoppel in the prior action should work an estoppel in a subsequent action.156
 
This Article further proposes that judicial estoppel doctrine can look to judicial admissions doctrine for guidance as to what level of inconsistency should work an estoppel. If the question is whether a prior statement should be given the effect of a judicial admission in the action at hand, the court should look at the consequences of giving that effect to a statement. If such treatment does not preclude the relief sought by the party, or the establishment of a significant fact, then there is a question whether the alleged inconsistency justifies the application of a judicial estoppel. It could also be helpful in some cases to ask the additional question of what the effect would be of treating the new statement as a judicial admission in the old action. Ultimately, the real benefit of the test may be to restore some order to an area of law often criticized for confusing inconsistencies. Further analysis could then proceed with a clear focus on the policy goals of the doctrine rather than on fears about misapplication of one of the many current versions of the doctrine.
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